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And whereas the Election Commission has given its opinion (vide Annexure) that in view of die well settled 
constitutional position, the question of the alleged disqualification of Shri Rahul Gandhi, being a ease of pre-election 
disqualification, if at all, camiot be raised before, or decided by, the President under Article 103(1) ofthe Constitution and 
that the present petition is, therefore, non-maintainable before the President. 

Now, therefore, I, A. P. J. Abdul Kalam, President of India, do hereby decide that the petition of Dr. Subramanian 
Swamy is non-maintainable, gnd is therefore, rejected. 

16th July, 2004 , PRESIDENT OF INDIA 

ANNEXURE 

CORAM: 

-f 

Hon’ble ShriB. B. Tandon Hon’ble Shri T. S. Krishna Murthy Hon’ble Shri N. Gopalaswami 

Election Commissioner Chief Election Commissioner Election Commissioner 

Reference Case No. 1 of2004 

[Reference from the President of India under Article 103(2) of the Constitution of India] 

hire: Alleged disqualification of Shri Rahul Gandhi, a sitting member of Lok Sabha, under Article 102( 1) (d>& 
(e) ofthe Constitimon of India read with Section 9(1) ofthe Citizenship Act, 1955. 

hi the matter of: Shri Subramanian Swamy 

Vs 


Shri Rahul Gandhi 


OPINION 

This is a reference dated 15-6-2004 from the President of India, seeking the opinion ofthe Election Commission 
under. Article 103(2) ofthe Constitution of India, on the question of alleged disqualification of Shri Rahul Gandhi, a sitting 
member of Lok Sabha, under Article 102(1) (d) & (e) ofthe Constitution of India read with Section 9(1) ofthe Citizenship 
Act, 1955. 


2. The above question arose on the petition dated 5-6-2004, submitted by Dr. Subramanian Swamy, to the 


of Shri Rahul Gandhi, elected to the Lok Sabha from Amethi Parliamentary Constituency at the general election held 
recently, for being a member of Lok Sabha under clause (d) and (e) of Article 102(1) of the Constitution oflndia read with 
Section 9(1) ofthe Citizenship Act, 1955. 


3. It is well settled that under Article 103(1) of the Constitution of India the jurisdiction of tiie President to decide 
the question of disquali fi cation of a sitting member of P arliament aris es only in disqualifications incurred after election as 
a member of the House. The jurisdiction of the Election Commission to inquire into such question of the alleged 
disqualification, on being referred to it by the President under Article 103(2) of the Constitution, also arises only in case 
of post-election disqualification. Any question o f pre-election disqualification, i. e. disq ualificatio n from which a person 
was suffering at the time of, or prior to his election, can be raised only by means of an election petition presorted in 
accordance with the provision of Art. 329(b) ofthe Constitution read with Part-VI of the Representation of the People Act, 
1951, and in no other manner. Reference is invited, in this connection, to the Supreme Court’s catena of decisions in 
Election Commission Vs. Saka Venkata Rao (AIR 1953 SC 201>: Brundaban Naik Vs. Election Commission (AIR 1965 SC 
J892); Election Commission VsN. G. Ganea (AIR 1978 SC 1609); etc. In several other similar cases also, the Commission 
has given similar opinion, on the references made toil by the President and Governors of States, in this context, the opinion 
dated 11-7-2001 ofthe Commission in Reference Case No. 1 of2001 which related to a petition by the present petitioner Shri ’ 
Subramanian Swamy about alleged disqualification of T. T. V. Dhinakaran may also be referred to. 


4. Inveiw ofthe well settled constitutional position, referred to above, the question ofthe alleged disqualification. 
of Shri Rahul Gandhi, being a case of pre-election d isqualification, if at all, cannot be raised under Article 103(1) of the 
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of Hie Constitution. 

5 The reference received from the President, in the present case, is accordingly, returned with the opinion of the 
Election OammissiLi of India, onto Article 103(2) of the Constitution, to tteaboveeffecttottttsnotniaintainableimder 


Article 103(1) of the Constitution. 
Sd./- 


(B. B. Tandon) 
Election Commissioner 


Sd/- 

(T. S. Krishna Murthy) 
Chief Election Commissioner 


Sd./ 

(N. Gopalaswami) 
Election Commissioner 


New Delhi. 

Dated: 24th June, 2004. 

[F. No. H-l 1026(iy2004-Leg. II] 
N. L. MEENA, Jt Secy. & Legislative Counsel 
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